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1. What is copyright and who is an author 

1.1.What is copyright 

Copyright is a set of exclusive rights granted to the author, creator or other owner of an original 

work embodied in a fixed form. Copyright includes the right to copy, distribute and adapt the 

work. Copyright does not protect ideas, only their expression or fixation.
2
 

The legislative framework on copyright in Kenya is found in the Copyright Act 2001 which 

repealed the Copyright Act of 1966 to 2000. 

 

The transnational copyright regime is administered by 

 

(i) Berne Convention for the Protection of Literary and Artistic Works, 1886 

(ii) Agreement on Trade Related Aspects of Intellectual Property (TRIPs) 1994 

(iii) WIPO Copyright Treaty (WCT), 1996 

(iv) WIPO Performance and Phonograms Treaty (WPPT), 1996 

(v) Universal Copyright Convention (UCC) 

(vi) International Convention for the Protection of Performers,  

Producers of Phonograms and Broadcasting Organizations (The Rome Convention), 

1961. 

 

1.2.Who is an author? 

Section 2 of the Kenya Copyright Act 2001 defines an author in relation to the creative works in 

question: 

 

It states: 

 

“author”, in relation to- 

a) a literary, musical or artistic work, means the person who first makes or creates 

the work; 

b) a photograph, means the person who is responsible for the composition of the 

photograph; 

c) a sound recording, means a person by whom the arrangements for the making of 

the sound recording were made; 
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d) audio-visual works, means the person by whom the arrangements for the making 

of the film were made; 

e) a broadcast, means the first broadcaster; 

f) a published edition, means the publisher of the edition; 

g) a literary, dramatic, musical or artistic work or computer program which is 

computer generated, means the person by whom the arrangements necessary for 

the creation of the work were undertaken; and 

h) a computer programer, means the person who exercised control over the working 

of the program. 

 

2. Subsistence of Copyright 

 

2.1.Originality of work 

Copyright protects original work. It is the expression of the idea which must be original and 

not the idea itself. The following points are important as regards the originality concept. 

 

First, original means it originates from the author, and nobody else. Copyright protects the 

expression of the experience or idea no matter how commonplace the experience is. The 

emphasis is the individuality of the expression; its association with identifiable personality 

…. Copyright also deals with the issue of substantiality (of creation; of what is copied). 

Second, original means it is not a copy. Third, original means that the work embodies skill 

and judgement as well as labour or effort.
3
 The work must be substantial for copyright to 

subsist. 

 

Fourth, the idea/expression dichotomy: Copyright protects the expression of an idea 

(information, facts, knowledge or concepts) rather the idea itself or per se. The idea may be 

expressed in any form.
4
 

 

Skill & judgement v. sweat of brow 

Copyright protects works that embody skill and judgement; it does NOT focus on labour, 

effort, enterprise, industry, investment, or “the sweat of the brow.” 

 

In the American case of Feist Publications v. Rural (1991),
5
 Feist Publications Inc. published 

a white pages directory containing 46,878 listings of the let telephone numbers and physical 

addresses of subscribers. Rural’s had about 7,700 listings. The two companies were 

competitors in the yellow pages directory market. Feist’s 1983 edition copied 1,309 of 

Rural’s white pages entries including 4 fictitious (or trap) entries. In a case regarding © 

infringement, Rural’s argued that Feist had infringed its ©. In the Supreme Court, Sandra 

Day O’Connor, J. writing for a unanimous Court, reversed the Court of Appeals and ruled 

                                                           
3
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4
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Cases and Materials on the Law of Intellectual Property.”  See also the web. 
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that the white pages directory was not copyrighted and therefore was not infringed as it 

embodied “the sweat of the brow.” The Court asserted that originality imports creativity. 

 

The court indicated that originality was a constitutional requirement; that only original works 

should be protected. Read the ©-Patent clause. 

 

The Feist case has been used in the US to argue that even data on databases (including 

scientific databases) are not protected by copyright, and are not protectable under copyright; 

i.e. there is no original expression of an idea. 

 

The case of Harper & Row Publishers v. Nation Enterprises concerned memoirs of President 

Ford. It was held that the work embodies skill and judgment. S. 22(3) (a). It starts with 

“sufficient effort” which is secondary. It should start with “original character.” Cf. University 

of London Press v. University Tutorial Press Ltd 1916 2 Ch 601 at 602. Justice Paterson said 

that …there used to be the assumption that what is worth copying is worth copyrighting or 

protecting.... This is not the test… some things can be protected by other means e.g. trade 

secrets. 

 

A decision similar to Feist had been arrived at in Systems Africa Ltd v. Kalamazoo [1974] 

EA 21 – the alleged infringement of accounting journals. The court’s entry point was, 

however, the labour or effort that had been applied or expended. Although this perspective or 

entry point seems to be supported by s. 22(3) (a), it is doctrinally unsound in the context of 

the Copyright Act of Kenya 2001. 

 

NB: Goldstein’s formula applied in cases of alleged infringement: 

- Is there similarity between the works? 

- Did the alleged infringing author have access to the other’s work? is the plaintiff’s or 

complainant’s work copyrighted? Original? 

 

2.2.Materiality, tangibility or fixation 

Copyright subsists automatically in an original work which has been expressed in a physical 

material or tangible medium. Ideas in the mind do not count as copyright. Copyright protects 

the expression of ideas. This means that there must be a form or “fixation” to the expression. 

It is fixation that distinguishes an expression from an idea. Traditionally, the 3 forms of 

embodying works were books, maps and charts. In section 22(3) (b), “written down, recorded 

or otherwise reduced to material form.” This section covers any form of recording that might 

not currently know in order to cover technological advancements. UK talks of written, 

spoken or sung words. 

 

 

 

2.3.Automatic subsistence of copyright. 

A long time ago, one had to go through 3 procedures before copyright subsisted: a) notice of 

copyright; b) registration; and c) deposit of work. This was before 1989. Under the 2001 Act, 
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there is voluntary registration of copyright. The Books and Newspapers Act was enacted to 

regulate what was being published about the colonial government. 

 

Copyright subsists automatically upon creation of the work. It is unlike patent or TM which 

have to be granted and/or registered. Berne Convention on Literary and Artistic Works of 

1886 (Art. 5): automatic subsistence of copyright. Under TRIPs (1994), the substantive 

articles of the Berne Convention were adopted (i.e. Arts. 1 –21, except Art 6 bis is (moral 

rights). 

 

3. Subject matter of copyright and related rights 

3.1.Primary works 

These are also called works of authorship or works of original creativity. These include: 

- Literary e.g. novels, stories, poetic works, plays, stage directions, film sceneries, 

broadcasting scripts, texts, books, treatises, histories, biographies, encyclopaedias, 

dictionaries, etc. (see Art. 2 of Berne; s. 2 of Kenya’s Copyright Act…), etc 

- Artistic e.g. drawings, paintings, sculpture; and, 

- musical works and are governed by s. 22(1) (a-c) of the Copyright Act 2001. 

 

These are called original works because they embody skill and judgment and exhibit original 

expression and creativity. 

 

Copyright is the law of form and not substance thus the definition including “irrespective of 

literary/artistic/musical quality” and goes further to provide “…or works similar thereto” 

means it is not conclusive.
6
 

 

3.2.Secondary or derivative works 

These are derived largely from primary works or other derivative works. There is no 

requirement of originality and include: 

- audio-visual (including film, film clips…), 

- sound recordings, 

- broadcasts (shall only be copyrightable after it has been transmitted. However, it 

does not matter if it is received, it is meant to protect transmitters and originators,) 

adapted books Cf. s 22 (1) (d-f) of ©A, etc. 

 

Historically, secondary works were derivative but now not all secondary works are 

derivative. There is no dramatic work under copyright law in Kenya but it is there in UK, it is 

called rights in performance in Kenya. (s. 30 ©Act).
7
 NB: Art. 2 of Berne has provision for 

dramatic and dramatico-musical works. 

 

                                                           
6
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7
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4. Rights of an author 

Copyright confers moral and economic rights on the author of a work. 

 

4.1.Moral rights 

Moral rights consist of four categories, namely, the right to be named; the right to integrity; the 

freedom from false attribution and the right to privacy 

(a). First, the author has the right to paternity, that is, the right to be named as the author of a 

literary, musical or artistic work, or as the director of a film or an audiovisual work. 

 

(b). Second, the author has a right to the integrity of the work. This is the right to protect the 

work from being misquoted, mutilated, disparaged and baselessly attacked… among 

others in a manner that compromises the reputation or honour of the author.
8
 

 

(c). The third moral right includes the general freedom that everyone has not to have a work 

falsely attributed to him or her. This is particularly critical because false attribution may 

lead to one's arrest, prosecution, or conviction, for instance, for defamation, publishing 

alarmist reports, subversion or treason. 

 

(d). Fourth, the author has a right to privacy. For instance, a photographic film made for 

private and domestic purposes must be kept private.
9
 The exploitation of the Diana 

memorabilia before and after her death in a Paris car crash on August 31, 1997 is crucial. 

Her 64 love letters to “my James Hewitt,” belong as much within the domain of the moral 

right to privacy, as to the emerging regime of exploiting a celebrity’s image (the right of 

publicity).
10

 

 

- Moral rights are not transferable. 

 

 

4.2.Economic rights 

Economic rights seek to secure the author’s or owner’s material or financial benefits from or of 

innovation or creativity. These include: 

                                                           
8
 David I. Bainbridge (2009) Intellectual Property Pearson Education Ltd., England, at 123-129 (7

th
 Ed.) 

9
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th
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i) The right to reproduce a work (copy, even by hand, photocopy; scan; email; download 

etc) 

ii) Distribute the work – gift, sale, offer for sale 

iii) Communicate to the public 

iv) Perform the work 

v) Broadcasting a work 

vi) Developing a derivative or adapted work from an original work is controlled by the 

author because his economic interests are affected. 

 

5. Dealing with copyright 

An author can deal with her copyright in the following ways: 

(a) enjoy the copyright personally or directly by publishing or performing the poem; 

(b) licence, assign the work.... 

(c) exclude others from exploiting the work 

(d) abuse the work subject to the police powers.... 

 

6. Copyright challenges to authors 

When dealing with copyright, authors face challenges that revolve around the following: 

a) The issue of authorship and ownership of copyright 

b) Enforcement  of their rights 

c) Infringement of their rights 

d) Management and administration of the copyright 

e) Realizing remedies and sanctions from copyright institutions and courts. 

 

6.1.Authorship and ownership of copyright 

Some authors do not fully understand and appreciate the question of authorship and ownership 

when it comes to the copyrighted work. Generally, the author of a work is the initial owner of 

copyright in it, and may exploit the work himself or transfer some or all the rights conferred by 

the copyright to others. The author generally is the person who conceives of the copyrightable 

expression and fixes it or causes it to be fixed in a tangible form. 

a) Under s. 31, the author is the first owner of © - as read with s. 23 and 24. However, 

where a work has been commissioned, the first owner is the commissioner. These are 

sometimes termed works made for hire 
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b) Where a work is made within scope and in the course of employment, the ownership 

vests in the employer. 

c) Works made in the course of Government employment belong to the Government 

d) Works made in the context of employment in international bodies belongs to those bodies 

e.g., UN, UNDP.) 

e) Ownership of copyright in the joint work. The authors of a joint work are co-owners of a 

single copyright in the work. A joint work is “a work prepared by two or more authors 

with the intention that their contributions be merged into inseparable or independent parts 

of a unitary whole.” 

 

Other questions that arise in this regard includes: 

a) Who owns © in the context of Reporters v. editors 

Can be owned by either. Where the report evidences originality and there is limited editorial 

intervention, the reporter or can own the copyright. This role is subject to the employment and 

commission rule. 

b) Lecturers v. students 

Where the student’s notes are largely faithful to the lecturer’s discussion or presentation, the 

lecturer has exercised skill and judgement & copyright therefore vests in the lecturer. 

Ahmed Ndalu v. Kenya Book Publishers & Marketing Company & Johnstone Makau 

Ndalu was associated with KIE and wanted to publish some Swahili books he’d written. He 

approached Makau, then working for Thomas Nelson Publishers. Makau told Ndalu to wait until 

he (Makau) established his own publishing company (KBPM). 

Ndalu did so and Ndalu signed a contract. Makau did not sign his part of the contract but paid 

Ndalu Kshs. 273,000. Ndalu did not want to be named due to conflict of interest at KIE. On 

leaving KIE, he wanted his name to be published, but Makau said Ndalu was not the author and 

the money paid out were consultancy fees. 

The Judge ruled that Makau did not strike him as someone who could write books in Swahili; 

that Ndalu was the author and therefore first owner. “The defendant struck me as a slick and not 

altogether honest businessman.” 

 

6.2.Infringement of an author’s or owner’s copyright 

Authors are faced with the challenge of infringement. Infringement is the dealing with 

copyrighted material in a manner inconsistent with the copyright owner’s proprietary 
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interests. It occurs where the defendant does any of the activities protected or restricted 

by copyright without the right holder’s licence.
11

 

 

The defendant’s conduct must be seen to be inconsistent with or contravene the reserved rights 

(to reproduce, distribute, communicate to the public, perform, broadcast, etc). 

 

6.3.Inadequate remedies & sanctions to breach of an author’s or owner’s copyright 

A person whose copyright has been violated (infringed) may seek relief. These remedies, 

however, require the copyright holder to actively enforce his or her rights. There is no “copyright 

police” that enforces copyright without the right holder complaining.
12

 

In case of infringement there are three sets of remedies available; 

a) administrative measures or remedies 

b) civil remedies; and, 

 injunctions (most popular) 

 damages in © 

 account of profits 

 delivery- up and search seizure 

 

c) criminal sanctions 

The main sanctions as stipulated under s. 38(4) as read with 38(1) of the © Act are: 

 fines 

 jail term (imprisonment) 

 forfeiture 

 non custodial sentence. 

 

 

Some scholars and lawyers have expressed the opinion that some of the remedies are 

inadequate. For example, in awarding damages, in the case of copyright, the court has 

discretion to award up to 800,000/=. This has been described as loose change or petty 

cash. E.g. Francis Imbuga is the author of Aminata a set book for Form 4. Assume that 

every year there are about 200,000 copies sold. Legitimate (legit) copies about cost 150/= 

illegitimate copies may even be sold at 70/=. Thus a difference of 80/= for the 

illegitimate copies all costs of editing, advertising etc have been met by the legitimate 

                                                           
11
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10 

 

publishers, thus the illegitimate earn about 50/= profit – if they sell 100,000 copies, they 

earn 5 million, thus 800,000 is petty cash, lose change or operational costs 

 

6.4.Copyright administration and management challenges 

Copyright administration and management poses challenges to authors. 

Section 46 of the Act improves copyright administration and management, including a system of 

establishing, licensing, operating and regulating collective management organizations (CMOs 

Historically, these have included the Music Copyright Society of Kenya (MCSK), the Kenya 

Reprographic Rights Organization (KOPIKEN); Performing Rights Society of Kenya (PRSK); 

Kenya Association of Music Producers (KAMP). 

 

The Copyright Act creates the Kenya Copyright Board as a body corporate for purposes of 

administering and managing copyright, regulating the work of copyright inspectors, CMOs, 

(voluntary)registration of copyright as well as generally enforcing and maintaining copyright. 

The Act further establishes the Kenya Competent Authority or Copyright Tribunal under section 

48 to act as an appellate body for the decisions of the copyright board. S. 48(2).
13

 

 

Authors and performers have made numerous complaints: First, that most authors they do not 

receive royalties at all from publishers, producers, or CMOs; second, that authors do not receive 

royalties that reflect the market value of their respective works; third, that most authors are not 

given regular financial statements; Fourth, that some authors’ works are translated or 

inaccurately translated without their authority; Fifth, that most publishers, producers and CMOs 

do not protect authors’ interests sufficiently in case of infringement Further, there is still need for 

additional policy and regulatory reforms to ensure the CMOs manage and administer copyright 

of the members efficiently and effectively. 

 

 

7. Reforming national copyright to protect authors and owners 

There is need therefore to make policy, legal and regulatory reforms in order to ensure 

that authors are sufficiently protected. The state should deal with infringement more 

appropriately and vigorously so that authors and their works are protected. 

 

Some of the key reforms to protect and promote authors’ interests include; first, the law 

and administrative procedures should clearly provide for an author’s entitlement to be 

paid royalties. Appropriate prescribed forms or templates should be developed. Second, 
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th

 June 2009, with Mr William Maema and Mr Leornard Aloo Obura as Members of the Tribunal. 
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there is need for research, regulations, and administrative procedures on copyright 

valuation so that an author knows and is paid in terms of the value of her work. Third, 

regulations and administrative procedures should include templates and regular 

statements on sales, income, and related information. Fourth, regulations and 

administrative procedures should be developed to provide for the adaptation - including 

translation - of an author’s work, the author’s consent on license, as well as related 

economic, financial, and moral rights issues should be provided for. 

 

Further, there is need for institutional reforms of the organizations charged with 

administering and managing copyright for authors. These reforms should both be at the 

state level, at the CMOs level, and with respect to publishers and producers. Thus, 

institutional, structural and administrative changes are necessary both at the AGs office 

and Kenya Copyright Board (KECOBO) as well as at the various CMOs like KOPIKEN, 

MCSK, among others. The interrelationship among these institutions is also crucial in 

protecting authors. 
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